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MEMORANDUM OF DECISION ON COMPLAINT AND THIRD-PARTY
COMPLAINT

KRECHEVSKY, U.SB.J.
l.

Michael McNamara, as Executor of the Estate of Mary McNamara (“the
plaintiff”), on June 25, 2001, filed a complaint against Tracy Alan Saxe, Trustee of the
Estate of DennisHenry McNamara (“thetrustee’), requesting that thetrusteeturn over
to the plaintiff the sum of $13,560.72 as not being property of the debtor’s estate. The
plaintiff, on the trustee’s demand, had previoudy remitted $14,927.29 to the trustee.
After filing an answer denying the plaintiff’ sentitlement tothe money sought, thetrustee
filed a third-party complaint against DennisHenry McNamara (“the debtor”), alleging
that the debtor’s exemption should be subject to any valid claimsof the plaintiff asserted
against thetrustee. Thedebtor hasbeen defaulted for failuretodefend. A hearingonthe
complaints concluded on May 15, 2002 at which the plaintiff and the trustee testified.
Althoughthedebtor waspresent in court, hedeclined to offer any testimony or argument.

.

BACKGROUND

Thedebtor filed a Chapter 7 petition on June 11, 1997. Thecourt closed hiscase
on October 15, 1997, asa no-asset estate. Thecourt reopened thedebtor’ scaseupon the
trustee’'s motion alleging that, post-petition and within 180 days of the filing of the

petition, the debtor became entitled to acquireor acquired an interest in property dueto



the death and under the will of his mother, Mary McNamara (“the mother”). See

Bankruptcy Code 8§ 541(a)(5)(A).* Thewill contained the following pertinent provisions:

FIRST: | direct my Executor to pay my funeral expensesand just debts.

SECOND: | give, devise and bequeath to my son, MICHAEL
McNAMARA, my real estate located in the State of Maine.

FOURTH: | give and bequeath my personal belongingsincluding jewelry

and clothing, and my bedroom set and all of thefurniturein therecreation

room of my New Britain, Connecticut real estate, to my daughter,

BRENDA LESVEQUE.

FIFTH: | giveand bequeath all therest of my household fur nishingsto my

son, DENNISMcNAMARA.
SIXTH: | give, devise and bequeath my real estatelocated in New Britain, Connecticut,
in equal shares, to my children, MICHAEL McNAMARA, BRENDA LESVEQUE and
DENNISMcNAMARA. The expensesincident to maintaining said property including,
but not limited to, all assessments, mortgage payments, insurance premiums, utilities,
taxes and ordinary repairs, shall be the responsbility of and shall be paid for by any of
my children residing in said home. In the event none of my children occupy the said
dwdling then it is my wish that the house be placed on the market for sale and the
proceeds divided equally between my said children.

EIGHTH: | appoint my son, MICHAEL McNAMARA, of the Town of

Berlin, County of Hartford and State of Connecticut, Executor of thismy
Last Will and Testament, to serve without bond.

(Ex. 1)

! Section 541(a) providesthat property of the bankruptcy estateincludes.

(5) Any interest in property that would have been property of the etate
if such interest had been an interest of the debtor on the date of the
filing of the petition, and that the debtor acquiresor becomes entitled to
acquirewithin 180 days after such date—

(A) by bequest, devise, or inheritance.
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The property referred toin paragraph Sixth isknown as 70 Kennedy Drive, New
Britain, Connecticut (“the property”). After the reopening of the debtor’s case, the
debtor claimed hisinterest in hismother’sestateasexempt. Thetrustee objected tothe
claimed exemption, and the objection was consensually resolved in accordance with the
following court order submitted by thetrusteeand entered by thecourt on April 22, 1999.

ORDER
1. Thedebtor’sone-third interest in real property at 70

Kennedy Drive, New Britain, Connecticut, inherited from the Estate of

Mary McNamara currently being probated in the Probate Court,

Digtrict of Berlin, shall be apportioned after sale asfollows:

(a) thefirst $5,000.00 to the Estate

(b) the next $10,000.00 to the Debtor

(c) all proceeds above $15,000.00 to the Estate.

2. Debtor shall cooperatein selling the real property at 70

Kennedy Drive, New Britain, Connecticut which isthe sole asset of the

estate, and the current residence of the debtor.

Both prior and subsequent to the entry of this order, the plaintiff had been
corresponding with the trustee concerning problems created by the debtor’s continued
occupancy of theproperty. Thedebtor wasneither paying any of thechargesreferred to
in paragraph Sixth of thewill nor maintainingthe property sothat prospective purchasers
could view it in an uncluttered condition. The trustee did not enter an appearance on
behalf of the debtor’ sestatein the Berlin Probate Court (“the Probate Court”). Healso

did not cause to be recorded on the New Britain Land Records a copy or notice of the

filing of the debtor’s petition. See Bankruptcy Code 8§ 549(c) (providing that unless a



trusteerecords a copy or notice of the debtor’s petition, post-petition transfer sof realty
to good-faith purchaser are not avoidable).

Thedebtor eventually moved from the property, and the plaintiff, after receiving
Probate Court approval for the sale, on or about July 7, 2000 conveyed the property to
a buyer for the gross sum of $75,000. On September 5, 2000, the Probate Court, after
approving the plaintiff’sadministration account, issued a final order and decree. Inthis
ruling, the Probate Court approved a deduction in the amount of $10,735.72 from the
debtor’s share of the property proceeds, representing expenses paid by the plaintiff
associated with the debtor’s occupation of the property beforeit was sold, and thevalue
of furniturethe debtor allegedly improperly removed from the property. In accordance
with these deductions, the Probate Court approved a distribution to the debtor of
$1,386.57. The plaintiff, having sent $14,927.29 to the trustee at his demand, seeks
return of $13,560.72.

[11.

ARGUMENTS

A.

Theplaintiff’'sprimary claim isthat after the sale of the property each of the
three beneficiaries of the mother’swill wereto receive $14,947.29, subject to the
offsets provided by the will which specified that the debtor, as occupant of the
property, wasto pay the expenses associated with such occupancy. In addition, the

plaintiff assertsthat the debtor removed furnitureto which he was not entitled. The



plaintiff contendsthat the court should order thetrusteeto return $13,560.72 to the
plaintiff since the trustee isbound by the will and cannot end up in a better position
than the debtor would have been absent a bankruptcy filing.

B.

The trusteearguesthat heisnot liableto the plaintiff becausethe moniesthat the
plaintiff is seeking represent expenses the debtor incurred post-petition. He contends
that the bankruptcy estate’ sone-third interest in the property was distinct from the life
estate interest of the debtor and those associated expenses, and therefore, while the
debtor may be liable to the plaintiff for those expenses, the trusteeis not.

The trustee also asserts that the plaintiff, as the executor of his mother’s will,
violated hisfiduciary duty to the beneficiaries and the trustee by making omissions and
misrepresentations to the Probate Court, by failing to properly account for the assets of
the estatewhen hefailed to properly inventory the per sonal property assetsof theestate,
and failed to account for the Maine property in theinventory. Asaresult of hisbreach
of fiduciary duty, thetrusteear gues, theplaintiff should bepr evented from recoveringany
amount of money from the trustee. The trustee disputes various entries in the
administration account filed by the plaintiff with the Probate Court including, inter alia:
certain professional fees, atax refund of $1,568.13 received by theplaintiff, the expenses
associated with the Maine property, the charge as adminigtrator, and payments to two
credit card companies.

Although the trustee suggests that the property may have been improperly sold



without the approval of the bankruptcy court, he does not seek a ruling that the
bankruptcy stay wasviolated by theProbate Court’sactions. In hisbrief, hestates. “the
trustee does not believe that, except for the improper distribution of proceeds by [the
plaintiff], the sale should be set aside.” (Def.’sBr. at 7-8.)

The trustee, as noted, filed a third-party complaint against the debtor asserting
that if thetrusteeisliabletothe plaintiff, theamount owed should be char ged against the
debtor’s $10,000 exemption. Thetrusteefurther claimsthedebtor should beliabletothe
trusteefor the costsassociated with defending thisaction because of thedebtor’ sactions
in failing to schedule the inheritance and in stalling the sale of the property.

V.

DISCUSSION

A.
Although neither party addresses the issue of r es judicata, such issue may be

consider ed by thecourt sua sponte. See L egassey v. Shulansky, 28 Conn. App. 653, 654,

611 A.2d 930 (1992) (“Wetakejudicial notice of thefile. .. and sua sponte hold that the
plaintiffs applicationsto quash, that gaverisetothisappeal, werebarred by thedoctrine
of resjudicata.”). “Under the doctrine of resjudicata, a final judgment, when rendered
on the merits, is an absolute bar to a subsequent action, between the same parties or

thosein privity with them, upon thesameclaim.” (Emphassadded.) Mazziotti v. Allstate

Ins. Co., 240 Conn. 799, 812, 695 A.2d 1010 (1997). “[F]ederal courts[arerequired] to

give preclusiveeffect to state court judgmentswhenever thecourtsof that statewould do



so.” Brayv.New York Lifelns, 851 F.2d 60, 62 (2d Cir. 1988). The doctrines of res

judicata and collateral estoppd apply to probate matters. Nikitiuk v. Pishtey, 153 Conn.

545, 551-52, 219 A.2d 225 (1966) (“ Sincethe plaintiffshavenot taken an appeal from the
[probate court’s] 1959 decree, the decree was conclusive as to all relevant matters

embracedtherein.”); Lundborgv. Lawler, 63 Conn. App. 451, 456, 776 A.2d 519 (2001)

(same). Under a Connecticut statute “[a]ll orders, judgments and decrees of courts of
probate, rendered after noticeand from which no appeal istaken, shall be conclusveand
shall be entitled to full faith, credit and validity and shall not be subject to collateral
attack, except for fraud.” Conn. Gen. Stat. § 45a-24.
B.

Therecord in this proceeding establishesthat the Probate Court, on September
5, 2000, issued afinal order and decree approving the plaintiff’sadministration account,
and ordered the “estate to be distributed, transferred and paid over to and among the
distributees. . . as set forth in the schedule of proposed distribution of said account . . .
" (EX. 6).

The issuesconcerning thedebtor’sfair shareof hismother’sestate, including the
proper accounting of thedecedent’ sassets, feesassociated with theout-of-stateproperty,
the off-setting of lifeestate expenses, thededuction for furnituretaken by thedebtor, and
appropriate executor fees, areall issues, if contested at the hearing, that could have been
decided by the Probate Court. Thetrustee wasnot a party to the probate proceedings,

of which he clearly had actual notice, due to his failure to file an appearance with the



Probate Court. His decison not to become a party does not permit him to collaterally
attack theProbateCourt’sorder and decr eeinthebankruptcy court.? Further, the debtor
was a party in the Probate Court and is a party with whom the trustee was in privity.
“[Privity] is, in essence, a shorthand statement for the principle that collateral estoppée
[or resjudicata] should beapplied only when ther eexistssuch an identification in interest
of one person with another as to represent the same legal rights so as to justify

precluson.” Mazziotti, 240 Conn. at 814; cf. Phillipsv. Herman F. Heep Trust No. 1 (In

re Heep), No. 94-33189-T, 1997 WL 432123, at *3 (Bankr. E.D. Va. Feb. 18, 1997)
(concluding that the doctrine of res judicata precluded the Chapter 7 trustee from
litigating claims resolved in the probate court when the debtor “had the opportunity to
dispute the propriety of those claims if she only had appeared at the [probate court]
hearing.”)

V.

CONCLUSONS

A.

The Probate Court issued a final order and decree approving the administration

It may well be, asthetrustee claims, that the Probate Court’s order and decree
isflawed in somerespects. However, “[t]hefact that a prior judicial
determination may beflawed . . . isordinarily insufficient, in and of itsdf, to
overcome a claim that otherwise applicable principles of res judicata preclude it
from being collaterally attacked. . .. [Theremedy] isto haveit set aside or
reversed in theoriginal proceedings.” (Internal quotation marks omitted;
emphasisadded.) Honan v. Dimyan, 63 Conn. App. 702, 707, 778 A.2d 989
(2001).




account submitted by theplaintiff. Initsorder and decree, the Probate Court ordered the
distribution of $1,386.57 to the debtor. This court concludes that the Probate Court’s
orderistobegivenresjudicata effect asto any claim concer ningtheadministration of the
mother’s estate. When theplaintiff, at therequest of thetrustee, turned over $14,947.29
tothetrustee, thiswasdonein error and in disregard of the Probate Court’sorder. The
trustee shall return to the plaintiff $13,560.72, plusinterest accrued on such amount.
B.

With regard to thetrustee sthird-party complaint against the debtor, the debtor
will not be recelving any exemption and, under the circumstances outlined herein, the
court concludes that the trustee is not entitled to a judgment against the debtor,

notwithstanding the entry of default for the debtor’sfailureto defend.

Dated at Hartford, Connecticut, this day of July, 2002.

ROBERT L. KRECHEVSKY
UNITED STATESBANKRUPTCY JUDGE

10



UNITED STATESBANKRUPTCY COURT
DISTRICT OF CONNECTICUT

IN RE:
DENNISHENRY McNAMARA, Chapter 7

Debtor Case No. 97-22567

MICHAEL McNAMARA, EXECUTOR OF
THE ESTATE OF MARY McNAMARA,

Plaintiff
V.
TRACY ALAN SAXE, TRUSTEE, ) dversary Proceeding
No. 01-02074
Defendant

V.
DENNISHENRY McNAMARA,

Third-Party Defendant

S N N N N N N N N N >\_/vvvvvvvv

JUDGMENT
Thisaction came on for trial beforethe court, Honorable Robert L. Krechevsky,
Bankruptcy Judge, presiding, and the issues having been duly tried, and a decision of

even date having been duly rendered, in accordance with which it is



ORDERED and ADJUDGED that the plaintiff, Michael McNamara, Executor,
recover of the defendant, Tracy Alan Saxe, the trustee, the sum of $13,560.72, plus
inter est accrued on such amount; on thethird-party complaint, that Tracy Alan Saxe, the
trustee, take nothing, and the action against the third-party defendant, Dennis Henry
McNamar a be dismissed on the merits.

Dated at Hartford, Connecticut, this day of July, 2002.

ROBERT L. KRECHEVSKY
UNITED STATESBANKRUPTCY JUDGE



